I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JOHN A. BENNETT, MD., et al.
Plaintiffs, ; ClVIL ACTI ON
V. ; No. 09-cv-1819
| TOCHU | NTERNATI ONAL, INC., et al.,
Def endant s.

MEMORANDUM and ORDER

Joyner, J. August 17, 2009

Presently before the Court is Defendants’ Motion to Transfer
Venue to the United States District Court for the Southern District of
New York (Doc. No. 6) and Plaintiffs’ Response in Opposition thereto
(Doc. No. 14) and Defendants’ Reply (Doc. No. 16). For the reasons
set forth below, the Court will deny the Mdtion

Backgr ound

Plaintiffs, John A Bennett, MD. (“Bennett”), Devon Robotics,
LLC, and Devon Health Services, Inc. (“DHS"), brought this Conplaint
agai nst Defendants | TOCHU International, Inc. (“1ITOCHU ), MedSurg
Specialty Devices, Inc. (“MedSurg”), Thomas N. Apple (“Apple”), Munir
Rabbat (“Rabbat”) and Yoshi hi sa Suzuki ("“Suzuki”). Bennett is a
Pennsyl vania citizen and the Chief Executive Oficer of Devon Robotics
and Devon Health Services (“DHS’), both Pennsyl vani a corporations.

Def endant | TOCHU is a Del aware Corporation with its principle place of



busi ness in New York. Defendant Thonas Apple, a New York citizen
acted as Vice President, Corporate Counsel and Senior Advisor to the
general manager of human resources in the Legal Division of | TOCHU
MedSurg is a subsidiary of | TOCHU, organi zed under the | aws of
Del aware with its principle place of business in Louisiana. Defendant
Rabbat, a citizen of New York, acted as the Senior Vice President,
COO, Enterprise Division, Ceneral Manager of Business Devel opnent
Di vi sion of | TOCHU, and/or officer and Director of MdSurg. Defendant
Suzuki, a New York citizen, acted as Chi ef Executive Oficer and
Presi dent of | TOCHU

Prior to the Plaintiffs’ filing of this action, Defendant | TOCHU
initiated an action agai nst Devon Robotics in the U S. District Court
for the Southern District of New York on April 10, 2009 (“New York”
case). The New York Conplaint is based on the sane negotiations and
agreements underlying the instant case. Additionally, a related case
(“Pennsyl vani a” case) was filed in this court on February 13, 2009,
between, inter alia, Health Robotics and | TOCHU i n which parties
di spute sinmilar issues both to the New York case and instant case,
i.e., negotiations, financing and agreenents pertaining to CytoCare!
and the IV Station.

W will lay out the clains and argunents in the instant case in
order to align themwi th the New York and Pennsyl vani a cases. The

Plaintiffs have all eged seven counts: Count | asserts a claimby

! The world's first and only automated robotic systemfor preparing
chenot herapy nedi cation. Health Robotics, LLC v. Bennett, No. 09-0627, 2009
W. 1708067 (E.D. Pa. June 16, 2009).




Bennett for Defamation? against Apple and I TOCHU. In Count |I, Devon
Robotics alleges a claimfor Breach of Contract® against | TOCHU and
MedSurg surrounding a Distribution Agreenent. In Counts IIl and 1V,
Devon Robotics, Bennett and Devon Health allege clains for Fraudul ent
or Negligent M srepresentation agai nst Rabbat, Suzuki and | TOCHU based
on representations made to Bennett that | TOCHU woul d beconme a fifty
percent partner and investor in Devon Robotics (“Partnership
Transaction”).* In Count V, Bennett, Devon Robotics and Devon Heal th
al l ege that Rabbat, Suzuki and | TOCHU breached their duty to negotiate
in good faith surrounding the Partnership Transaction and the terns
and assurances relating to the Distribution Agreenent. Bennett and
Devon Health bring Count VI for Breach of Oral Contract against | TOCHU
for statenents made by Rabbat and Suzuki concerning | TOCHU s i nterest

i n purchasing shares in Devon Health from Bennett. Finally, in Count
VI1, Bennett and Devon Robotics all ege Breach of an Oral Contract or
Promi ssory Estoppel against | TOCHU for an oral contract that | TOCHU

all egedly entered concerning shares of CytoCare and the IV Station.

2 The Defamation claimalleges that Apple fraudul ently published false
statenments to third parties that Dr. Bennett was not and had never been an
Executive Advisor to I TOCHU, causing danage to Dr. Bennett’'s reputation.
(Conmpl . 91 85-90.)

% Devon Robotics alleges that | TOCHU and MedSurg breached their distribution
agreenment pertaining to the exclusive distribution of CytoCare in North
America by failing to pay for agreed upon narketing expenses, failing to nake
reasonabl e or best efforts to neet sal es objectives outlined in the

Di stribution Agreenent.

4 The Conplaint alleges that as a result of these nisrepresentations and

om ssi ons, Bennett and Devon Robotics entered into an agreenent with Health
Robotics, assuming all of the research and devel opnent expenses and the

wor ki ng capital expense with respect to the IV Station, and renmoved ni ni mum
purchase obligations fromthe MedSurg distribution agreenent under the

under standi ng that |1 TOCHU woul d proceed with the purchase of 50 percent shares
of Devon Health for $27,500,000 and this transacti on woul d cl ose by year end
of 2009.



The Defendants nove for transfer of venue to the Southern
District of New York based the “first-filed” rule or pursuant to 28
U S.C § 1404.

Di scussi on

1. “First-Filed” Rule

Def endants first argue that pursuant to the first-filed rule, the
i nstant case should be transferred to the Southern District of New
York where Defendant | TOCHU has filed a Conplaint against Plaintiff
Devon Robotics.®> Defendants posit that the Conplaint warrants transfer
under the first-filed rule because both the New York Conplaint and the
i nstant Conpl aint substantially overlap as to the parties and the
negoti ati ons and agreenents in dispute. Plaintiffs argue that
transfer is inappropriate under the guidelines of the first-filed rule
because the instant action and the New York action are not truly
duplicative proceedi ngs and because the New York action resulted from
a “race to the courthouse” and represents only “the tip of the iceberg
of the legal dispute” that exists between the parties’ business
relationship. (Pl's Br. Opp. Mt. Transfer Venue, 4-5.) Finally,

Plaintiffs contend that the Pennsylvania action® pendi ng before this

Def endant | TOCHU filed a lawsuit on April 10, 2009, agai nst Devon Roboti cs,
LLCin the US. District Court for the Southern District of New York. May 1
2009, I TOCHU anended its New York Conplaint to add Devon Health Services
(“DHS") and John A. Bennett, MD.-the owner of Devon Robotics and DHS- as

Def endants. See First Amended Conplaint, I TOCHU Int’l Inc. v. Devon Robotics,

LLC, No. 03705 (S.D.N. Y. filed May 1, 2009)(“Anmended Conplaint”).

6 Currently pending before this Court is Health Robotics, LLC v. Bennett,
No. 09-627, which was filed on February 13, 2009, and subsequently anended to
add | TOCHU as a Defendant on April 14, 2009. The Conplaint brings clainms
related to negotiations involving the robot CytoCare for Breach of Fiduciary
Duty and Tortious Interference with Actual and Prospective Contractua

Rel ati ons against, inter alia, Bennett, |TOCHU and Devon Roboti cs.
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Court is actually the first-filed Conplaint, making transfer of the
i nstant case to New York nore costly and inefficient.

Under the “first-filed rule,” in cases where federal concurrent
jurisdiction exists, the court which first has possession of the

subj ect must decide it. |IM Health, Inc. v. Vality Tech., Inc., 59

F. Supp. 2d 454, 463 (E.D. Pa. 1999). The “first-filed rule” encourages
sound judicial administration and pronotes comity anong federal courts

of equal rank. E. E. O C v. University of Pennsylvania, 850 F.2d 969

971 (3d Cir. 1988). It gives a court the power to enjoin the
subsequent prosecution of proceedings involving the sane parties and

the same issues al ready before another district court. 1d.; Saudi v.

Acomarit Maritines Services, S. A, 245 F. Supp.2d 662, 666-67 n. 3

(E.D. Pa. 2003); Wse Investnents, Inc. v. Bracy Contracting, Inc.,

No. 01-3458, 2001 U.S. Dist. LEXIS 24052, at *4-5 (E.D. Pa. Nov. 1
2001) .

The Court finds that transfer under the first-filed rule is
i napplicable in this case due to the tineline of actions relating to
CytoCare. The Pennsylvania action was filed February 13, 2009 and
anmended April 14, 2009, to include ITOCHU as a defendant. The New
York Action was filed later, on April 10, 2009. Thus, the
Pennsyl vania action is the first-filed case relating to the contracts
and agreenments surroundi ng CytoCare and as such, Defendants’ reliance
on the first-filed rule is no longer applicable to the resolution of

venue in this case. See Villari Brandes & Kline v. Plainfield

Specialty Holdings Il, Inc., No. 09-2552, 2009 W. 1845236, at *6 (E.D.




Pa. June 26, 2009)(citing Shire U S., Inc. v. Johnson Mattney, Inc.,

543 F. Supp. 2d 404, 409 (E.D. Pa. 2008)(finding the first-filed rule
is not limted to mrror imge cases where the parties and the issues
perfectly align; rather the rule should apply where the subject matter
of the later filed case substantially overlaps with that of the
earlier one).

2. Transfer Under 28 U.S.C. § 1404(A)

Def endants next argue that transfer is appropriate due to the
conveni ence of the parties and witnesses. Under 28 U S.C. § 1404(a),
a district court may transfer a civil action to any other district
court where the action nmight have originally been brought “[f]or the
conveni ence of the parties and witnesses, [or] in the interest of
justice.” Analysis of any notion to transfer venue must begin with
acknow edgnent of the well-settled principles that a plaintiff's
choice of forumis not to be lightly disturbed and that the burden of
establishing the need for transfer rests with the novant. Junara v.

State Farm I nsurance Co., 55 F.3d 873, 879 (3d Cir. 1995); Shutte v.

Arnto Steel Corp., 431 F.2d 22, 25 (3d Cir. 1970).

Once it has been established that another forum would be proper
t he defendant bears the burden of showi ng that, on the bal ance of
identified public and private factors, considerations weigh “strongly”

in favor of transfer. @lf Ol v. Glbert, 55 U S. 501, 508, 67 S

Ct. 839, 843 (1947). The “private” factors set out by Gulf G1I,

further articulated in Jumara v. State Farmlns. Co., 55 F.3d 873, 879

(3d Gir. 1995), include,



[Tl he plaintiff’s forum preference; defendant’s preference;
whet her the claimarose el sewhere; the conveni ence of the
parties as indicated by their relative physical and
financial conditions; the conveni ence of the w tnesses, but
only to the extent that wi tnesses may actually be

unavail able for trial in one of the fora, and the | ocations
of books and records.

Named public factors include,

Enforceability of judgnment; practical considerations that
could make the trial easy, expeditious or inexpensive; the
relative administrative difficulty in the two for a
resulting fromcourt congestion, the local interest in

deci ding | ocal controversies at home, the public policies of
the fora, and the famliarity of trial judges with the state
|aw for diversity cases. |d.

Wthin this framework, courts have given great deference to the

plaintiff’s choice of forum Piper Aircraft Co. v. Reyno, 454 U S

235, 255, 102 S. C. 252 (1981); Kielczynski v. Consolidated Rai

Corp., 837 F. Supp. 687, 689 (E.D. Pa. 1993).

As to the “private factors,” the Plaintiffs, Pennsylvania
residents, have clearly chosen the Eastern District of Pennsylvania as
their preferred forum See Pls. Qpp. Br. at 16. The Defendant,
however, would prefer to litigate in the Southern District of New
York. See Defs. Br. at 5.

Def endants argue that Plaintiffs’ forumis not entitled to
deference given that the Plaintiffs had previously consented to
litigate in New York in a forum sel ection clause included in one of
the agreenents in dispute. See Defs’ Mt. Transfer Venue, Exh. D and
F. Plaintiffs concede that New York woul d be an appropriate venue;
however, they contend that Pennsylvania is proper because the forum

sel ection clauses in the Distribution Agreenent, anong ot her



agreenents, stipulated that both Pennsyl vania and New York were
appropriate venues for disputes arising out of such agreenents.
Furthernore, Plaintiffs subnit that in the Distribution Agreement, a
forum sel ecti on cl ause between MedSurg and Devon Robotics provides
that litigation may only be brought to the Eastern District of

Pennsyl vani a or the Montgomery Court of Common Pleas. G ven that
potentially nmultiple forum sel ection clauses provi de Pennsylvania as a
proper venue and Plaintiffs are Pennsylvania citizens, Plaintiffs’
choice to litigate in the Eastern District of Pennsylvania is entitled
to deference.

As to the location of the clains, the events giving rise to the
clainms include a series on negotiations and agreenents which occurred
in both Pennsyl vania and New York. Transactions giving rise to the
clai mof breach of duty to negotiate in good faith occurred in the
Plaintiffs’ office in King of Prussia, Pennsylvania. See Conp., 31.

In regards to the conveni ence of the Parties, Defendants posit
that the | TOCHU enpl oyees naned as Defendants in this action have
never consented to litigate outside of New York, whereas Plaintiffs
are already involved in litigation in New York. As the Plaintiffs
note in their opposing brief, however, “Defendants have not offered
any evidence to suggest that the individual Defendants . . . lack the
funds or availability to travel the relatively short distance between
New York City and Phil adel phia.” Pls Br. at 18. Defendants have
not carried their burden in this regard because they have not shown or

even alleged that parties or w tnesses would be “unavail able” if



litigation were to ensue in Phil adel phi a. Junmara, 55 F.3d at 879

Finally, the location of books and records is not a significant
factor in this case. Any books or records |located outside of this
district that would be needed at trial could easily and inexpensively
be transported to this district either electronically or physically.
Gven the Plaintiffs’ forumchoice, the | ocation of the events giving
rise to the Conplaint, and the relative convenience for the parties
and wi tnesses, private factors wei gh agai nst transfer.

The “public factors” also weigh in favor of the Plaintiff. First,
the Eastern District of Pennsylvania will not have difficulty
enforcing any judgnent obtained by the parties. Second, practical
consi derations that could make the trial easier weigh in favor of
Phi | adel phia given that a substantively similar action is underway in

this Court. See Health Robotics, LLC v. Bennett, No. 09-627, 2009 W

1708067 (E.D. Pa. June 16, 2009). Third, Defendants do not suggest
that the New York court is any | ess congested such that transfer would
pronote adm nistrative ease. As to the fourth factor, Defendants do
claimthat New York has a strong local interest in adjudicating the

di sput e because of the business transactions which transpired in New
York, the prom nence of | TOCHU as an enpl oyer to the New York
community and the Defendants’ New York residence. Plaintiffs’,
however, contend that Pennsylvania also has a strong interest in
resolving this matter. We find that the local interest New York may
have in adjudicating the dispute are in equi poise to Pennsylvania's

interest in providing a resolution to Plaintiffs who are al so



residents and enployers in Pennsylvania. Finally, although the
parties disagree as to the public policy inplications of the fora and
famliarity of the fora with the applicable law, in light of the fact
that the majority of the contracts at issue have sel ected both New
York and Pennsyl vani a as adequate forums, this Court can find no
reason to hold that public policy weighs in favor of either district.
As, on bal ance, Defendant has not net their heavy burden
Def endants’ Motion to Transfer Venue to the Southern District of New

York is DENIED. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF PENNSYLVANI A
JOHN A. BENNETT, MD., et al.,
Plaintiffs, E CIVIL ACTI ON
v. : No. 09-cv-1819
| TOCHU | NTERNATI ONAL, INC., et al.,:

Def endant s.

O der

AND NOW this 17th day of August, 2009, upon consideration of
Def endants’ Motion to Transfer Venue (Doc. No. 6), Plaintiffs’
Response in Opposition (Doc. No. 14), and Defendants Reply thereto
(Doc. No. 16), for the reasons set forth in the attached Menorandum

it is hereby ORDERED that the Modtion is DEN ED.

BY THI S COURT:

S/J. CURTIS JOYNER

J. CURTIS JOYNER, J.



